Congress of the United States

Washington, BDE 20515

Dr. Susan Monarez Ms. Stephanie Carlton

Acting Director Acting Administrator

Centers for Disease and Control Prevention Centers for Medicare & Medicaid Services
1600 Clifton Rd NE 7500 Security Boulevard

Atlanta, GA 30333 Baltimore, MD 21244

March 6, 2025

Dear Dr. Monarez and Ms. Carlton,

More than 15,000 New Y ork nursing home residents died of COVID during the early part of the
pandemic. We are approaching the five-year anniversary of New York’s infamous March 25
2020 directive, which forced ill-prepared nursing homes to accept 9,056 COVID-patients over a
six-week period.

We are seeking a written determination from your agencies as to whether the New York State
Department of Health’s March 25™ directive was in compliance with CMS and CDC guidance.
It is important to understand that the March 25th directive was solely about the transfer of
COVID positive patients from hospitals into nursing homes, and we ask you to focus on parts of
the guidance relevant to those transfers.

The House Select Subcommittee on the Coronavirus Pandemic released its final reports, which
concluded that the March 25™ directive was not following the recommended federal guidance.

The Republican majority’s report states on pages 230 - 234,

“FINDING: The March 25 Directive Was Inconsistent with Applicable Federal Guidance
Regarding Hospital to Nursing Home Transfers and COVID-19 Related Infection
Control.”

The Democrat minority’s report states on page 35:

“Governor Cuomo was immediately criticized for the Advisory, which also arguably
contradicted federal CMS guidance by requiring nursing homes to accept patients with a
COVID-19 diagnosis.”

In addition, former CMS Administrator Seema Verma, in an interview, and former White House
Coronavirus Task Force Coordinator Dr. Deborah Birx, in congressional testimony, both stated
that the March 25" directive was not following CMS/CDC guidelines.

On June 11, 2024, former Governor Cuomo’s opening statement to the Select Subcommittee,
said that the March 25™ followed federal guidelines:



https://www.scribd.com/document/741307888/Cuomo-Opening-Statement-to-the-Congressional-Select-Subcommittee-on-the-Coronavirus-Pandemic
https://drive.google.com/file/d/1Jvv_7n0GrnV1-wAByzHzasd-6I5LqAjy/view?usp=sharing
https://www.foxnews.com/media/seema-verma-andrew-cuomo-nursing-home-deaths
https://oversightdemocrats.house.gov/sites/evo-subsites/democrats-oversight.house.gov/files/evo-media-document/SSCP%20Democratic%20Final%20Report.pdf
https://oversight.house.gov/wp-content/uploads/2024/12/12.04.2024-SSCP-FINAL-REPORT.pdf
https://drive.google.com/file/d/14rE-gtWYK8k9gMghv-Qj2_65i6JLdGdm/view
https://drive.google.com/file/d/14rE-gtWYK8k9gMghv-Qj2_65i6JLdGdm/view
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“Investigations found that New York’s DOH March 25" guidance was consistent with the
prior guidelines issued by the federal CMS and CDC on March 4™, 9" 13" and 23",

“The March 13™ CMS policy reiterated that nursing homes could keep patients they knew
were COVID positive and should accept a COVID positive patient discharged from a
hospital.”

While the words used in the federal guidance were permissive, the March 25™ directive was
prescriptive, using words such as “must comply,” “urgent need”, “prohibited from requiring” and
“directive.”
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Additionally, if the Cuomo administration’s March 25™ directive was consistent with federal
guidance, why was it rescinded on May 10, 2020? Was May 10" the day the Cuomo
administration stopped following federal guidance or the day they started following them? It’s
important to note, that the Cuomo administration, at its May 10™ press conference, still omitted
explicitly stating that nursing homes should follow CDC/CMS Transmission-Based Precautions
and adhere to federal infection prevention and control recommendations.

Also on May 10", the Cuomo administration announced the following nursing home policy
changes as part of Executive Order 202.30 :

¢ Suspending the March 25th directive.

¢ Forbidding hospitals to discharge patients to nursing homes until they tested negative for
COVID-19.

¢ Forbidding hospitals to discharge a patient to any nursing home unless the home certified
that it could properly care for the patient.

¢ Declaring that nursing homes could contact the Department of Health if they needed any
resident transferred.

Executive Order 202.30 also reinstated NYCRR 415.26, which had been suspended on March
18, 2020, by Executive Order 202.5. NYCRR 415.26 says that nursing homes “shall ... accept
and retain only those nursing home residents for whom it can provide adequate care.”

Despite its suspension, the Cuomo administration has since claimed that nursing homes were
bound by 415.26 at the time the March 25™ directive was in effect.

We respectfully request that your answer address the following issues:
Was the New York State March 25" directive consistent with CMS and CDC guidelines if it:
¢ Failed to instruct nursing homes to follow guidance from CMS and CDC?

®  Omitted instructing homes to follow “CDC Published Transmission-Based Precaution (T-
BP) guidance™?


https://drive.google.com/file/d/1jPSPZV8pQSwvCTlWlHIc7FHkYtEfbSKo/view?usp=share_link
https://regs.health.ny.gov/content/section-41526-organization-and-administration
https://drive.google.com/file/d/16gn3NhgM-filSqI4iCSGPc581C20JRhr/view?usp=sharing
https://drive.google.com/file/d/16gn3NhgM-filSqI4iCSGPc581C20JRhr/view
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¢ Omitted stating that nursing homes must “have the ability to adhere to infection
prevention and control recommendations”?

* Onmitted stating that a nursing homes “must wait until these precautions are discontinued
before admitting residents with COVID-19"?

¢ Prohibited COVID testing prior to an admission?

¢ Declared that a finding by hospital physician designee deeming a resident to be
“medically stable” was the sole requirement for a nursing home to accept a patient?

¢ Instructed nursing homes that “standard precautions must be maintained,” a phrase not
found in any of federal guidance for nursing homes?

¢ Omitted recommending that nursing homes take precautions such as isolating patients or
cohorting staft?

¢ Overrode the ability for nursing homes to reject patients they couldn’t adhere to federal
guidance?

¢ Overrode the ability of a nursing home to have its own doctor review a patient's
diagnosis/discharge summary before accepting a patient?

¢ Removed the ability for nursing homes to request and or require a COVID negative test
for a before accepting a discharge from a hospital?

Thank you for your attention to this important matter.

Sincerely,
MichadLV. fedler Claudia Tenney dg
Member of Congress Member of Congress
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Nick LalLota Nicholas A. Langworthy

Member of Congress Member of Congress
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NiéoldMalliotakis Andrew R. Garbarino
Member of Congress Member of Congress




